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. Of£fice of Site Re cement, OECA
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! f . . .
This memorandum is being issued as part of the third round
of CERCLA Reforms, anncunced Octohex 2, 1395.° Like many of the
other Reforms, this Reform is intended ro promote fairnmess and
minimize transaction costs. The Agency expects that ensuring the
equitable issuance of UAOs will ultimately  increase the
likelihood of settlements and reduce private party.litigatiou.
-~
. The purpcse of this memorandum is to establish procedures
that will ensuxe that Regional staff deocument their reason(s) for
proposing that cextaip Potentially Responsible Parties ("PREs®) -
.be excluded from CERCLA §106 umilatexal administrative orders
("UBOS”} to be ‘issued. It alse: establishes procedures for
situdticns when Regiomal staff propose not to. issue UAOs to late-
identified PRPs, i.e., PRPs who are identified after other ERPs
assume the ohligaticn to conduct the regponse action.

Backeround
A. Policy om Issuance of UADs

It has long been EPA'S policy to- issue UAQs te the largest
manageable oumber of parties, followzng conzideration {as
appropriate) of the adequacy of evidence of the party's
liability; the party's.financial viability, and the party's
contribution to the sirte. See, p,q., EFA's Interim CERCLA
Settlement policy, dated December S, 1984 (OSWER Directive mmber
'89835.0); this policy was rerterated in guidance issued March 7,
1990 (OSWER Directive Number 9833.0-1a) and zgain in guidance
issued June Z0, 1991 (OSWER Directive Number 9833.2c). This
policy remains the same as in the past. Thus, for example,
whenever it ds determined that it would not be fruitful to
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issue z UAO, and the Respondents receiving the order should be
the lsrgest manageable oumber considering these three factors.

Although the policy aon who should receive a UAQ; rewains.

unchanged, twpe aspects peed clarificatiaon.

First, thé plrase

“largest manageable ﬁu:qbe::" refers to the largest number of PRPs
that a Region can readily handle within the coastrdints of, its :

limited resources.

In gsome cases, Regions make a determinsfion .
ep. the -toral N

not to include de minimis parties in order to ke
.ousber Of TUAD recipients masnagesble. (Depending. anthd, ' . %7+ e,
minimls parties may be consistent

circumstanceyg, exclusion of de mi .
'with other CERCLA reforms, which are degigned to protect small

contributors.)

in other cases, the.PRPs (including ds minimig

PRPs) organize themselves into a2 Steering Committee; concerns
regarding manageability are lessened when a Region is dealing
with pumercus PRPe 2s8 a gingle group, rather than individually.
The Region may be ableé to issue the TAOC to a larger “mznageable”
nurber of FRPs when they are organized inko a Steeripg Commitree.
Second, Regions wmay interpret the term "cantrihution” to take -
into consideration a particular PRP's participaticn in previous

phases of the response action.

The Agency's existing gquidances

generally use this term to reflect a-particular PRP's relative
contribution to the contamination (p.g,., the volunetric ‘

contribution of a generator-FRP or any disproportiomate toxicity
It 'is appropriate,

of the waste contributed by ‘e gemeratar-PRR).
however, for Regiong to have the £lexibility to incterpret this

term ©o alsc includé copsideration of work that & particular PRF
‘gite, egpecially where stch’

may have already coaducted at the
work is eqwlvalent o that PRP'g “fair share.™

k

B." Past Record in Issuance of Ua0s; Administrative Reform -’

- The Agency believes tbat, consistent with existing,
guidances, our igsuance of UAOs has genarally been sound and

gufficiencly supported.

in-depth evaluation of URAOs igsued during fiscal year 1950 and
concluded that the process the Regibns were uging to select PRPs -
for UAD issuance appeared *rezsopable and fair.¥ "See 6/20/31 -

. "' suppose, 8.9., & parc:.cular PRP contributed approximately

one rhird of the waste at a site, and that this PRP alone

conducts one of two operable units of a c¢leanup, Bay at a cost o
$1 million. ‘

If the Region has reljzble cost information-

indicating that the other operable unit will total $2 miliios,
then it would be appropriate to exclude this PRP from any UAQ

being issued to the viable PRBs that contributed the other two- -
Rowever, if the subsegquent OU is expected

thirds of the waste. c OF .
to total $20 million, then'it would not be apprapriate to exclude

this PRP from

share.”

.

any UAO because it has not yet borme its “fair’

L .
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For exampla, wa previcusly conducted an’:
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guidance referenced above. The evaluation £ound thac the
Regicns' reasons for selectipng certain PRPs to receive TAOs®
"appear td relate to legitimate matters of enforcea.bllity ‘and -

sound enforcement d:.scretion.

. Some :.ndustry representatz.ves disagree with the proposlt:l.un
above, and eriticize the Agency for fziling to issue Ua0s to zll
identiflable PRPs, includ:.ng PRPs that are mumicipalities.or
federal agencies. The criticiam is targeted more at EPFA's record

"in issuing such UAQs, rather then at EPA'B underlying policy.

EBA recqquizes that, for various reasons, UAOs may not have -

been issued £&5 the largesr. manageable number of identified PRPs
at some sites. Thus, in announcing our third round of
_Administrative Reforms of the Supexfund program in Octcber . 18953,
EPA committed to ensuring that UAOs are issued in an eqm.t:a.‘cle
wanner ip the future. Thig inclvudes a commitmemt to issue UAOs,
as appropriate, teo other govermment em:n.tles { fe;ieral state or
local) t:hat'. are PRPS . _

Y

Henceforth, "EPA will identify, for intermal management
review purposes only, reasons for excluding PRPs from any order
proposed to be isgued. Spaclf:.ca.lly, the UAD package submitted
to the Regional decision-maker for signature/approval/concurreance
should include sufficient information regarding the parties that
are proposed to be excluded from the UAQ as well as those being
proposed to- rece:.ve the TR0, ~ The usual privileges and/er FQIA

2 . qme Agency's policy and procedures for federal agencies
remain upchanged: such agencies “will he issued notice letters
and administrative orders where appropriate” {see 12/5/84
guidance referenced above; see alse U:.S. Department of Justice
guidance, “Brocedures and Criterja for De¢pavtment of Justice
Concurrenpce in EPA Adminigtrative Orders to Federal Agencies,”
December 27, 1588). Pursuant to the applicable procedures, DOJ.
must concur with any EPA decision to issue a UAO undexr CERCLA
section 106 to & federal agency. 2s to municipal entities, the
"Agency recognizes that they have upnique characteristicsg; they
might,, for exa.mple, manage drinking water supplies ar publicly-
owned treatment works ("POTWs"). Moreover, they may not have the
finanecial resources to atford ::ert:ai::t'"empensive components of a
respense action. Consegquently, the Agency has pravzously
indicated its willingmess to issue TAOS that “carve out” certain
obligations that 2 municipality may be in a pesition to readlly
provide toward the regponse action. - {Interim Hun:.-.c:Lpal
Settlement Policy, dated December 6, 1989, OSWER Directive
#9834.13.) Such in-kind services mght include treatment of

leachate at POTW facilitieg, hook-up to drinking water supplies,

police security, hauling of non-hazardous waste, or QM.
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information will, whare appropriate,
contained :.n the Uao backage.
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PRPs' volumetric coatribution, i i
the propbsal is based, en financial viability or the adequacy of
liability evidence. 1n addition, the Regional starf 3n
instances will have already discussed its strategy. regarding nop-
issuance of UaOs in an earlier do t {gig., a: Pre-Referzal ]
Negeorizrions: Package) . ¢ minimize yngdya- duplication,’
Regional staff may incorparate guen documents into the Tan S '
backage by.referenca. - o Lo TR ‘
' ~ ' ’

- This documentatioy ;:ﬁgurement has been phased in, -"initial'ly . ;l
ter (asz of Fy-97) being excepdeg te |

{

|

s FURST
——— e e——
o

applying only te RD/RA, la
UAGS for removals and RI/FSs.  Im RD/Ra casges, ’
PA bas issued special

_ typically Prepare TAO Packages only.afte:; E ]
notice letters pur:suazfr.t to CER §122 (e} (1) and negotiations |

‘ demani, For such cages, - = I
: ‘ .
i

have been j
1 staff -will 1dentify and explain, - §

UAG proposed taq be
has only jgsusd ganfgerai notdi

‘reason(s) for a.nyygi:gc:epancy betwaen X
received such letters and the universe of PRPg being proposed ta ’ }

receive the Uao.
aAs to 0s  for removals or RI/FS:_sf,

———

the Ag_'anr':y" TRY [t have |

; ' ’ Rea's policy regarding whoe should receive genersl ‘ang . .
_ special notice letrters is similaxr to.its policy-for issuance of
UROS. Specifically, Agency guidapce pravides- that the Regions

should lssue ‘such lettarg ‘g all parties whera there ig - . Lt
sufficient evidence to make: a Preliminary determination of -

i labi It also indirectly = ;
indicatesNthat congideration S , vigbility and- - f '
' i i 3 spectively, could be appropriate, ;
er 15, 1387 - 1

r

(OSWER Direcrtive nurber s834_1g) ol | -
- { There may evén be RD/RA situations-whare the Agency bas . - |
either nmot yet issued any notjce lettexr or determined that | -
isauance of a notice letter Would not be worthwhile. Consistent / i
with above quidance, Regional staff should use its best available :

{ 8 of identifying PRPg that ought td be i
excluded from the order, : e T e , / i
, : - b

]
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issued any notice letters (special or generzl) prior to
preparation of the UROQ package. This might reflect the fact that
Regions' previous PRP gearxch sfforts had not progressed to the -
‘point where there was sufficient evidence to make a determination
of CERCLA lisbility. FPor example, in the situation of a time-
critical removal, the Reglion may not yet have bad sufficient time .
to conduct an exhaustive PRP search. In an instance where a list .
of notice letter recipients is unavailable, Regional staff should "
use its best available information on PRPa for purposas of
identifying PRPs that are proposed to be excluded from the order.
Note, however, that EPA policy still provides that a UAQ should o
not, except in limited emergency situaticns, constitute an . C
imitial notice to a PRP.S ' : : ]
In miny cased, PRPs already identified by EPA will provide |
the Region with a list of names of parties whom they believe
should also be nmamed as PRPs. For purposes of the preceding
paragraph, the phrase “best avsilable information’ does not
_necessarily include any PRP-provided list. Regional staff are
only required to justify non-issuance of UROs in situations where

the other PREs provide sufficient information to support a
preliminary _ﬁe:e:.:mination on CERCLA liability. '

‘ S < i

Fipally, Regional staff are Tequived to prepare appropriate !f
]

i

|
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i
-
i
i
!
|
1
|
|
i
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documentation for decisions not to issus DAOS to late-Jdentified
PRPs, i.e., PRPs who are identified after other FRPs assume the .
cbligation to ‘conduct the response action. When a Region '
idenmtifies a, PRP? at such a gtage, it should copsider issuing a
UAD. requiring the respondent to participate ‘and’ cooperate with
the other PRPe. JHeadquarterg receatly distributed model TAO
language requiring late-identified PRPs to “participate and
cooperate” with PRPy already conducting the cleanup pursuant to i
either a settlement agreement or an earlier WAO. It is similar !
Co the "coordinate and cooperate” language contained in ‘parailel ! l
UAOs," discusgsed in the 3/7/50 guidance referepnced earlier, -
although those orders are for zlready-identified PRPS who are o
recalcitrant and refuse to jain other PRPs who are sigming 2 j
consent decree.) In seeking Regional management!s approval not f
ro issué a "participate and cooperate” UAQ to a late-identified . i
PRP, the Regional staff should promptly document its raticoale |
for non-igsuance. Obvicusly, in cases where the work is cor ir
e i
.
J
i
I

substantially completed, issuance of “participate and ‘coopera
UAOs will generally be inappropriate. .

As noted earlier, the documentation requirement has been

phased in, inivially applying only to RD/RA, and later (as of FY-:

* Enforcement Project Mznagement Handbock (OSWER Directive .
erx7 . 2B), p. II-7. _ I
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An Agency ;)
workgroup is currently designing a process to evaluate the [

The final process will f

Regions'’ implementation of this rReform. .
‘emphasize Regional accountability for docmnentat::.on of decis:.ons :

to excluda carta.:m PRPs from UAOsa.

for the guidance of EPA persommel. They are not intended, and -
may pot be relied upon, -to crsate any rights (substantive or -

procedural) enforceable by aumy party in la.i::.gation with the S
The Agency reserves tha right to-act at .variance .-

Tnited States.

with these procedures and to change them at any time without
public :fzot:Lce._ ) - : - '
C Please contact M:Lke Noz:thrldge {202 564—8-253} of my staff if
you have any gquestions on any aspect ¢F t:h::.s memorandum o

‘ ST iz
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The procedures set out: in th.:u.s docmnent are intended solely - "
| f
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" Addresseegc. . = .
\ :

Paa-Hill, Regional Counsel, Region I .
Joanpa Jerisan, Senlorxr Associate Regicmal Counrsel for CERCLA, Regiau I-
Harley Laing, Directar, OFfice of Exviyunmental Stewardsbip, Reg':.:m I

" Gexry Levy, Depucy Directer, QES, Regiocm I
Ira Lajghton, Enfarcemenc Co -M=gager, OES, Reg:.ch T S _ :

Sam Silverman, Enforcemenr Co-Manager, OBS, Regioa I . ‘
. Joel Blumstein, Superfind Legal Managey, OES, Regiom I, L y Co
* Suzanns Parehe, Technicil REnfaorcemenc Manager, OES, Region'T - [

Lipda Muryphy, Directer, Office of Site nem;dzanm E Res:cra.tmn. Regim T
Fronk Ciavattieri, Deputy Dirvector, OSRR, BEagiem I 7 . !

Tennis Huebner, Management. Assaoc Director, OSRR, Reglion I )
William walsh-Rogalski, Policy Rseue Dy, OSRR, Regiom I R
AOSRR, Regicn I - L )

Danald Berger, EmeIgency Plenping & Respoase Manager,
Tazry Brill, Ramediation & Restorsticn Manager, OSRR, Regiom T J
Paula Fitzeimmons, Remediatien & Restorarvion Manggezr, OSER, Region I :
. Rickard Cavagunere, Technical & Support ., OSRR, negp.m I . ]
-¥Walter Mugdan, Agting negzma.l Coungel, -Begioa II = - |
Eric Schaaf, Chief, NY/Caribbean Suparfund Branch, QRC, Reg:.an Iz : |
' Pel Karlem, Chief, NJ Superfumd Rranch, ORC, Regiom IT : I
Kathleen Callahan, Dizector, Emsxgency & Rened.tal Response biv._,Ragicon II ;
Jchn Frisce, Depury Divector/SJ, Re i o
Eill MoCabe, Deputy Dirxector/NI- ean, Begion IX Lt J
Rem Boraellino, Chied, NJ Superfund Braoch I, Region IT & R !
Rxy Basso, Chief, NJ Superfupd Branch II, Regicn IT ' f
~y ]

P [

f

,Joh LaPadula, Chief, KY/Caribkbean Supezfuod’ Srapeh I, Regiom IX
Carvle Petersen, Chief, NY/Caribbean Superfund Branch II,Region’ IX

Vigcent Pitruzzelle, Chief, Program Support Branch, Region IT
Removal & Emargency Pxepa.redness Prog., Region 1‘.:‘

R:.chard ie, Asgon.Dir., !
g, Chief, Ramc‘va.l Action Brauch, Reqicon IT . . f
. o

Geoxge  Za
Bruce Sprague, Chief, Ragponge £ Prevention B_xa.nch Region II
Mawoia Mulkey, Regional Couasel, Regiag IIT ' ) _

{

4

. Bill Farly, Deputy Regianal Counsel, HRegiop IXIT .
Neil Wige, Chief, CERCLA Ramaoval & PR Remedial Bransh, ORC, Reg-:.m IIX

Tow' Volraggio, D:.rector, Ea.za.rﬂmzs Wasta Hanzgemam: ‘D:.via:.m. R.Bg:.rm IIX _
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John Armstead, Dﬁu‘:y D:.rect:cr, oo, Rzg':.
Abe Ferdas, Apsociate Direcror, Office of Superfund Frogzamsg, Regmn IXT
Kenneth Rryszczum, Chief, Tachnical & Adwin. Support Branch, OSP Reg:.cn Iz
Peter Schaul, Chief, Remedial Branch, Q8P, Regios IIX . ,
Demmiy Caxney, Chief, Removal Branch, OSP, Ragion ILX

Support Braoch, OSP, Regica IIY

Kathrya Hodgkiss, Chief, Enforvement
Henry Sckolowski, -Chief, Federal Facilities Branch, 0§, Re.g:.on IIr

Phyllis Hazris, Acting Regicpal Counse), Region IV
Rick Leahy, Jetitg Chief, CERCLA Branch, ORC, Fegicm v

" Dick Greaezn, Acting Direcrtor foxr Superfund & Emergemcy Respmae, WM, Regien IV

James Rutzman, Rkssociate Direcror for BCRA & Federal Paciliries,D, Region. IV
Jon Johneten, Chief, Federal Facilities Bramch, WMB, Regiom IV
Doug Lajzr, Chief, Fmargency Respause & Removal Brupch, WMD, Regien IV
_Bab Jourdan, Chief, North Superfund Remedial Branch, WD, Resmn Iv
Doug Mundrick, Chief, South Superfund Branch, WMD, Regilon IV
Kirk Luciug, Chief, Waste Programs Branch, WMD, Regicn :v .
Gail Ginsburg, Regional Coungel, Region ¥
Bercram Frey, Deputy iaoal Counasl,  Region v
 Mike smith, Chief, Multi-Media Exanck I, ORC, Region V.
Jane Lupton, Associate Branch Chief, 'ORC, Region V ;
Erie Caken; Chief, Multi~Mediz Branch II; ORC, Reglan ¥
Jan Caxlscs, Asacciate Erdnch Chief, ORC, Regian ¥
Willizm Muge, Director, Supexfund I!:.v:.s:ton., Regica ¥
June Weuman, Rssoeiate Divector, Superfomd bivieion, Region Vv
Kermeth Fepnex, Superfuad Enforcement Ceoxdimater, Regioca ¥V
Thamas Mateer, Chief, Prugram Management Branch, Region 'V
Jim Mayka, Chief, Remedial Branch I, Region ¥ ,
Randy Carney, Chief, Remedial Branch I, Regiem ¥
Rick Razrl, t‘.‘hie.f:' Energe.ncy Regponge Branch Eegion V
Walter Sutton) hctms Regional Coungel, Regim I
MyTon Koudgom, Direcreor, Superfund Division, Reg:-cn vl
Pam Phillips, Deputy Director, Superfund Divisicn, Regica VI
Mark Peycke, Chief, Litigation & Enforcement Branch, REgzun VI
Betoy Williamson, Chief, PBrogram Management Brapch, Pegsem VI
Charlie Gazda, Chief, Fesponse & Prevention Branch, Regiom VI
Carl Edlund, Chief, mgia.ua.ﬂrew Mecico Bradch, Region VI
Bill Honkex, ;‘.‘!uef, Arkansnag/Cklahoma /Texas B:a,m:h Reg:l.cm vI
Martha Steincamp, Ragioual Coumsel, Region VIT
Cheryle Micingki, Depury Reglonal Counsel fox Sm:le.rfund Region VII
David Cogzd, Chief, supezfmd Branch, ORC, Ragioo VII
u#ichael Sandersor, Director, Superfund Divisien, Region VII
Cexrol Kather, Deputy Director, Superfund Divisian, Ragion VIL
Gayle Padgett, lead Reglon Coordimator, Superfund Division, Regiom VIX
cecilia Tepia, Chief, 2ige RAszsesgment/Cost Recovery. Braoch, Regiocm VIT
Sceve Ravac, Chief, Ha.saumfxan.sas Hemedial Upit Branch, Region VIT
Glems Curtis, Chief Iova/Nehragka Remedial Branch, negicn VII
Gene Guon, Chief, Fedezal Facilities/sSpecial Bnpha.a:.s Branch, Regiom VII
Kenneth Buchholz, Chief, Enforcement/Fund Lead Remgvals Branch, Regzcm. vII
Robert Jackson, Chief, Emergancy Response & Removals Branch, . Region VIT
Thomasg eiokaer, Regicnzl Coumsel, Regn.on VIII
Peter Orpstein, ORC, Region VILY ‘ ‘ .
Steve Moores, ORC, Regicn VIIT
Carol Rushin, Assigtant Regicoal A.dm:.n.‘!.sﬁzm:ar, Off:uce of , Enforcement,
Compliance & Boviromnmental Justice, Regilon VIIX
Mike Risper, Director, Legal Program, OECES, Regien VIII -

David Janik, Peputy Director, ' Legal Program QECEJ, Regiop VIIX
Mty Cohn, CERCIA Sr. Enf httozmey, Legal Program OECEJ. Regicn VIIL

Max Dodsonw Assistant RA,., OEPR, Region VIIY

Doug Skie, Dir., SF Assessment, Emer Resp. & Prep. FYog., DEP‘E F.egicn VIII

Superfund -Remedial Response Program, DEPR, Region VIIX

Dale Vodehnal, Dix.,
Baxry Levene, Chief, Remedial Unit A, SRRP/OEPR, Regioca VIII
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xx, Chief, ‘Remdial Tmit' B, SREP/OEPR, Reg:.aa v’III

John Wardell, Directer, Montana Office, Region VITI

Bob Fox, Superfund Unit Chief, Memrana office;’ Reg:.on vIII -
ua,ucy Marvel,  Reegional Caune:el Region IX

Gail Cocper, Depury Regicmal c:n.msal, Region IX . ',

Chuck chzmley, Chief, Eazardcous Waste Branch, ORC, Reg:.an IX

Jdo Ann Asami, Senior Attormey Adviscr, m/om:, P.egicn :x )

Bill Xeener, Team Leadsr, HWB/ORC, Regian IX .
" Rattleen Jolmson, Team Leader, EWB/ORC, E.egx.on Ix : , ‘

Lisa Haage, Team Leader, Bwa/onc. Regican IX

Sally Seymour, 'Acting Director, Hazardous Waste Management D:.v:.s:.cm, Regian IX

Keich Takzaca, h:r.ing Director, Qffide of Supesfuad Programs, Reglom IX
Nate Lau, Acting Chief, Reamedial Action Brmnch, OSP, Regieom IX

Rancy Lindsay, Chief, Enfarcement Branch, 0S?, Region IX

Denald White, Chief, Plamuiug & Exme:gency Resgnnse Branch, OSP, Regz.cu Ix
Chuck Finley, Deputy Regional Adminismrator, Regiom X .
Jackson Fox, Regicnal Coungel, Regiaon X : '
Ann Preryna, Deputy Regicnmal Counsel, Reglon X :

Margaret s:.lve..( Chief, Multi-Media Omit I, ORC, Reg;.cn x

Ed Kowalski, Chief, Multi-Media Unit 2, OSC, Region X -

Randy Smith, Directnr, Exvirommental Clea:mp Offiee, Region x

Mike Gearheaxd, Assaciate Director, ECQ, Eegion X

Bub Loiselle, Manager,  Emergency Regponse/Site Cleanup Unit !.. Eco.. Region b 4
Amber Wong, Manager, Site Assesgment/Clegmup Onit 2, ECO, Ragion I
Catherins Krueger, Mamager, Sice Clesaup Hair 3, ECO, Reqgion X ;
Rick Albright, Manager, Site Cleamty Woir 4, ECO, Region X T

Ron Kreizenbeck, OLEice of Enfarcemen!: Resqan x :

Steven . E!a::man, Agsisrant Adm.m.stxatnr for Snforcement:
and Compliance Assurance -
BElliott P. Laws, Assistentc Adm:m.sm:oz for Solid Wa.ste and’
Emsrgency Raspense . L
Stephen D. Lufrtig, Directer, OERR, osm ' ,'
 Egrl salo, Asszs::a{zt Ge.nexal Counsel, supat-fmd Bram:h OGC
Staff, QSRE, OBEAYT . ‘ o
Barxry, Breex, nxrec:ar E‘?E.’O GECh T v
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